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consequences of breaking of the machinery. In that case, expenses 
of delay consequent upon repairs to the engine or boiler, or repairs 
to the hull, rendered necessary by breakage or derangement of the 
machinery, are twice excluded from the second. These things are 
but consequences of breakage. Why stipulate the second time for 
their exception, if they had already been excepted? No satisfactory 
reason has been given for it. Parties are not to be presumed to have 
intended mere repetition. It seems clear that something additional 
■was meant, which had not before been excepted. To allow any 
force to the first part of the exempting clause, the first must be 
construed as extending only to immediate damage to the machinery. 
And it is a cardinal rule of construction that effect should be given, 
if possible, to every part of the instrument. The general provisions 
of the policy cover the whole loss, however occasioned. The under- 
writers limit the general words by stipulating that they are not 
liable for breakage, nor for expenses of delay, caused by breakage, 
or by repairs consequent upon breakage. The exception itself raises 
an implication, that for all other consequences of breakage not men- 
tioned, they were to remain responsible under their general covenant 
of insurance. This interpretation is consistent with all the provi- 
sions of the policy, and leaves no part of it without meaning. 
Judgment affirmed. 



RECENT ENGLISH CASES. 

Judicial Committee of the Privy Counsel. 

GILMODR VS. STIPPLE. 

. had a raft which had been measured by an official person as of 71,443 feet, 
and putting this measurement in G's hands, agreed as follows: "Sold to G. a 
raft, the quantity about 71,000 feet, to be delivered at the I. booms, price 7fd. 
per foot." S. conveyed the raft to the I. booms, giving notice thereof to G's ser- 
vants, who helped to fasten it there. A storm having arisen and destroyed the 
raft: Held, affirming the judgment of the court of error, Upper Canada, that there 
was evidence for the jury of delivery, and they having found the fact of delivery, 
the risk fell on G., for the contract did not imply that anything more was to be 
done by S. on his own or on G's behalf, or in which both were to concur before 
the property passed. 
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This was an appeal from the Court of Error and appeal of Upper 
Canada. 

The action was brought originally in the Court of Common Pleas 
by Supple against Gilmour. The first count of declaration alleged 
that in consideration that the plaintiff would sell and deliver to the 
defendant a raft of timber, then lying at Carouge, containing about 
71,000 feet, and deliver the same at Indian Cove booms, at the price 
of 7£ d. per foot, amounting to 2307Z. Is. Id., defendant undertook 
to pay for the same one-third in cash, one-third at sixty days, and 
one-third at ninety days from the delivery. Averment, delivery at 
Indian Cove booms and non-payment. 

Count for goods sold and delivered. 

Plea, non assumpsit. 

Secondly, to the first count that plaintiff did not deliver the raft. 

At the trial the plaintiff gave in evidence that he was possessed 
of a raft of timber lying at Carouge, and that on the 20th Oct. 1853, 
he entered into a contract in writing with the defendant in these 
words : — " Sold Allen Gilmour and Co., a raft of timber now at 
Carouge, containg white and red pine, the quantity about 71,000 
feet, to be delivered at Indian Cove booms ; price for the whole 7f d. 
per foot ; payments, one-third cash, sixty and ninety days date. 

JOHN SUPPLE, 

" Quebec, 20th Oct. 1853." A. G. and Co. 

The contract was written by defendant, and signed by him " A. 
G. and Co.," and by plaintiff, " John Supple." He also proved that 
before the contract was made, the raft had been measured for him 
by an officer appointed under a Canadian Act, by whom a specifi- 
cation was made out showing the contents of each log, and making 
a total of 71,443 feet. 

That specification was given by the plaintiff to the defendant 
before the contract was made ; he therefore knew what quantity of 
timber the seller would charge him with, notwithstanding the form 
of the written contract, which left it unascertained. The defendant 
retained the specification, and sent it over to Indian Cove, where 
he had booms and an establishment for receiving and storing timber. 

The evidence showed it to be usual for purchasers of rafts, some- 
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times before, sometimes after they were placed within the booms, to 
check over the logs received with the specification previously deliv- 
ered, to see that they corresponded with it, but there was no evidence 
of its being usual to measure the contents of each log to ascertain 
the number of feet contained in it. It was also proved that deliv- 
ery at a boom, meant delivery outside the boom. 

The raft was towed down the river from Carouge, or Cap Rouge, 
to Indian Cove, about eight miles, by a steamboat employed by the 
plaintiff; one of his men went with it, and at Indian Cove gave 
notice to the defendant's servants there that it had arrived, and they 
together fastened it outside the booms. There was conflicting 
evidence as to whether possession of the raft was given up by the 
plaintiff's servant, and taken by the defendant's. In the night a 
storm arose, the raft was broken up and dispersed, and a great por- 
tion of it lost. 

The judge told the jury that if there was an actual delivery to the 
defendant's servants, and taking possession by them, the plaintiff 
was entitled to recover, but that otherwise they should find for the 
defendant. The jury found for the plaintiff. The defendant moved, 
in pursuance of leave reserved, for a nonsuit, or verdict for defend- 
ant, on the ground that there could be no delivery or acceptance of 
the property sold, sufficient to sustain the action, while anything 
remained to be done in order to ascertain the quantity or price ; that, 
according to the terms of the contract, and the evidence, it was 
necessary that there should have been a counting or examination of 
the contents of the raft after its arrival at the defendant's booms, 
before there could have been such a delivery or acceptance as the 
plaintiff was required to prove, and that such counting or examina- 
tion never having taken place, there was no delivery or acceptance 

It was also contended that the verdict was against evidence, but 
it was not now necessary to consider that question, in being admit- 
ted that if the property was changed, the verdict must stand. A 
rule to show cause was granted, and, after argument, discharged. 

The following were the material points of the judgment as stated 
by Macaulay, C. J. : — The present case differs from Logan vs. 
Lemesurier, 6 Moore, P. C. 116, in these important particulars, 
16 
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that there the timber, if rafted, was at a great distance, and had, 
not like the plaintiff's, reached the market, nor could it do so until 
several months after the contract, and when it arrived it was to be 
paid for on delivery, measured off, (that is measured off in the raft ;) 
whereas in the present case the plaintiff owned and was possessed of 
the raft, which had reached the market, was securely boomed, and 
had been measured off before the sale, and no such words are con- 
tained in the written note of such sale. Then, tried by Lord 
Brougham's rules in that case, here is not an agreement to sell, but 
a sale : " Sold" which imports an actual sale as distinguished from 
a mere agreement to sell Wilkes vs. Smith, 10 M. & W. 360 ; Play- 
fair vs. Musgrove, 14 M. & W. 244, "sold a specific raft of 
timber, in bulk about 71,000 feet, to be delivered at Indian Cove 
booms, price for the whole 7f d., one-third cash, sixty and ninety 
days' date." It may be said, price for the whole refers to about 
71,000 feet, and that it was impossible to determine what sum was 
to be paid until measured, or rendered certain at the delivery. But 
Lord Brougham says, it is necessary that there should be a price 
ascertainable ; here it was ascertainable by a past, not a future 
measurement, and this seems to distinguish it from those cases in 
which something remaining to be done by the vendor to ascertain 
the amount of an agreed ratable price, such as weighing, measuring, 
counting, &c, it has been held the property, i. e. the right of 
property, did not pass from the vendor and vest in the vendee. 
And that his lordship was contemplating cases circumstanced like 
the present, is, I think, shown by his language as he proceeds. 
Governed by intention, then, as elicited from the terms of the agree- 
ment, construed with reference to the state of facts attending the 
transaction at the time the contract was made, so far as the same 
may be legally shown, or in evidence, what was the intention ? Was 
it an absolute sale, or only an agreement by plaintiff to sell at a 
period of time at Indian Cove ? No time being fixed for delivery, a 
reasonable time would be intended ; the place of delivery was Indian 
Cove ; the place of sale and purchase, Carouge. The payment to 
be made on delivery, and nothing remained to be done by the vendor 
but to deliver, to entitle him to the price. Then is it a rule, that 
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if the vendors, owning a specific chattel at a specific place, sell it 
and agree to deliver it at another place, the right of property as 
well as of possession remains in them until delivery, as if the deliv- 
ery afterwards was to constitute both the sale and delivery, or as if 
the sale was inchoate as a sale until delivery ; or a conditional sale, 
a sale of specific goods upon condition that the vendor delivered the 
goods at a specific place : Aeraman vs. Morris, 8 C. B. 449 ; 
Startup vs. Macdonald, 6 M. & G. 593. If the right of property 
may pass to and vest in the vendee at one place, while the risk 
remains with the vendor until delivery at another place, I should 
think the right of property passed in this case by force of the con- 
tract of sale, and I am not satisfied that both the property and risk 
did not pass, subject to the possession remaining with the vendor 
to perform the undertaking to deliver it at the Indian Cove, and to 
exercise his right of lien thereon till paid therefor. But it is too 
doubtful a matter under the authorities referred to, and I prefer, 
therefore, regarding it as if both property and risk continued with 
the vendor until the raft was by him delivered at Indian Cove, in 
full performance of the contract of sale on the plaintiffs part. 
Assuming, then, that the property remained the plaintiffs, and at 
his risk until delivered, was it delivered according to the intent and 
meaning of the sale ? This is to be determined by the facts and 
circumstances. So far as it rested with the jury, it has been deci- 
ded in the plaintiff's favor ; and the principal question now is, whether 
there was sufficient evidence to go to the jury in support of that 
conclusion. It appears to me the case went fairly to the jury, and 
that there was ample testimony to support the verdict which they ren- 
dered. The terms of the contract would not be varied by anything 
done by McCrea, plaintiff's clerk, after getting to Indian Cove booms. 
He could not there assume any responsibility or risk on the part of 
the plaintiff, nor could the defendant shift the risk from himself by 
leaving the timber outside the booms during the night after its arri- 
val. All that the plaintiff had to do under the terms of his contract 
was to deliver the timber at Indian Cove booms. That was done, 
and the defendant was notified that the timber was there. The 
plaintiff had nothing to do with putting it into the booms ; that 



244 GILMOUE vs. SUPPLE. 

wholly depended upon defendant and his servants. He had a right 
to choose his own time. If he choose to leave it outside or neglected 
to take it in, the plaintiff could not be made subject to the risk 
arising from his choice or neglect. The contract, as it appears to 
me, was completed on the part of the plaintiff by the bringing of the 
timber to Indian Cove booms -without any formal acceptance there 
by the defendant. But there was evidence that defendant's clerk 
had notice of its arrival, and promised to send men to take charge 
of it, and that they did so far take charge of it (though they say it 
was for the plaintiff) as to secure it by additional fastening to the 
boom. If the timber had been brought down from Carouge by a 
steamer without the presence of any one on the part of the plaintiff, 
and it had been brought to the booms and there fastened, and notice 
given to the defendant it could scarcely be said that the risk must 
be borne by the plaintiff till the state of the weather or the conve- 
nience of the defendant admitted of its being placed in security. 
The plaintiff was not hound to know anything as to defendant's 
desire to have the raft taken within the boom, nor was he bound to 
consult the defendant's convenience as to the time of arrival at the 
booms. If it was intended by defendant that it should only be 
received when the state of the tide or of the weather were such as 
to admit of the booms being open with perfect safety, the contract 
should so have expressed it ; but in the absence of any such stipula- 
tion, I think the plaintiff did all that was incumbent on him to do» 
and that he is entitled to recover the value of his timber." 

From that judgment the defendant appealed to the Court of Error 
and Appeal in Canada, but the judgment of the C. P. was affirmed. 
He now appealed to her Majesty in Council. 

Sir F. Kelly, Q. C, Wilde, Q. C, W. Murray, for the appellant, 
contended that the measurement of the raft at the place of delivery 
was an act to be done by the seller before the price could be ascer- 
tained or the property vest in the buyer, and that there was no 
evidence that the performance of this act had been waived ; that the 
seller had a lien on the timber until the cash was paid and the bill s 
given, and there was no evidence that he had authorized his servant 
or intended to abandon such lien ; that there was no evidence of any 
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authority from the buyer to his servants to accept the raft without 
measurement ; that the conduct of the buyer's servants was ambigu- 
ous, and that the judge should have explained to the jury the legal 
effect of such conduct. 

S. Mill, Q. C. and TJnihanli, for the respondent, contended that 
this was the sale of an ascertained article, viz. the raft, the quantity 
of timber in which had been already ascertained, and nothing further 
remained to be done by the vendor but to deliver such raft ; that it 
was a question for the jury whether there was a delivery or not, and 
they had rightly found for the plaintiff, and that the conduct of the 
appellant showed that they held the raft as delivered. 

The following authorities were referred to : — Logan vs. Le Mes- 
urier, 6 Moore Pr. C. 116 ; Acraman vs. Morris, 4 C. B. 449 ; 
Hanson vs. Meyer, 6 East, 614 ; Simmons vs. Swift, 5 B. & C. 
857 ; Shepley vs. Davis, 5 Taunt. 617 ; Swanwiek vs. Sotkern, 9 
Ad. & Ell. 895 ; Rugg vs. Minett, 11 East, 522 ; Rhodes vs. Thwaites, 
6 B. & C. 388 ; Bush vs. Davis, 2 M. & S. 397 ; Tansley vs. Turner, 
2 Bing. N. C. 151 ; Startup vs. Macdonald, 6 M. & G. 593. 
Cur. adv. vult. 

Judgment was delivered by 

The Right Hon. Sir C. Cresswell. — It was contended here, as 
in the Canadian courts, that by virtue of this contract, and the acts 
done in pursuance of it, the property in the raft did not vest in the 
defendant, but was still in the seller, and at his risk, when the loss 
happened. It is impossible to examine the decisions on this subject 
without being struck by the ingenuity with which sellers have con- 
tended that the property in goods contracted for had or had not 
become vested in the buyers, according as it suited their interest ; 
and buyers, or their representatives have, with equal ingenuity, 
endeavored to show that they had or had not acquired the property 
in that for which they contracted ; and judges have not unnaturally 
appeared anxious to find reasons for giving a judgment which seemed 
to them most consistent with natural justice. Under such circum- 
stances it cannot occasion much surprise if some of the numerous 
reported decisions have been made to depend upon very nice and 
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subtle distinctions, and if some of them should not appear altogether 
reconcilable with each other. Nevertheless, we think that in all 
of them certain rules and principles have been recognized, by the 
application of which to this case we may be enabled to arrive at a 
correct judgment upon it. By the law of England, by a contract 
for the sale of specific ascertained goods, the property immediately 
vests in the buyer, and a right to the price in the seller, unless it can 
be shown that such was not the intention of the parties. Various 
circumstances have been treated by our courts as sufficiently indi- 
cating such contrary intention. If it appears that the seller is to 
do something to the goods sold on his own behalf, the property will 
not be changed until he has done it, or waived his right to do it. 
The case of Hanson and another, assignees of Wallace vs. Meyer, 
6 East, 614, one of the earliest reported, on this subject, furnishes 
an instance of this kind. Meyer had a quantity of starch, weight 
unknown, lying in the warehouse of a third person. A broker 
employed by Wallace purchased the whole of the starch of Meyer, 
more or less, whatever it was, at 61. per cwt ; it was in papers ; the 
weight was to be afterwards ascertained at the price aforesaid. The 
mode of delivery in such cases was stated to be as follows : "The 
seller gives the buyer a note addressed to the warehouse-keeper, to 
weigh and deliver the goods to the buyer. This note is taken to the 
warehouse-keeper, and is his authority to weigh and deliver the goods 
to the vendee." Such a note was given ; and on two several days 
the warehouse-keeper, in pursuance of it, weighed and delivered 21 
cwt. 1 qr. 6 lbs., and 15 cwt. 1 qr. 4 lbs. Before the residue had 
been weighed or delivered Wallace became bankrupt, and Meyer 
then took it away from the warehouse, and the assignees of Wallace 
sued him in trover for it. The court held that they could not 
recover, for that the particular terms of the contract made weighing 
a condition precedent to the absolute vesting of the property, and 
that the seller did not, by weighing and delivering part, waive the 
preliminary act of weighing in respect of any part of the commodity 
contracted for. The only authority given to the warehouse-keeper 
was to weigh and deliver, and unless he weighed he had no authority 
to deliver. But it would seem that if the warehouse-keeper had been 
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authorized to deliver without weighing, and possession had under 
that authority been given to the purchaser, the property would have 
vested absolutely in him, and the seller would have waived his right 
to weigh before delivery. Another rule may be extracted from the 
case of Bugg vs. Minett, 11 East, 522, viz., that where the seller 
is to do some act for the benefit of the buyer, to place the goods 
sold in a state to be delivered, until he has done it the property does 
not pass. In this case it was for the interest of the seller to con- 
tend that it did pass. The circumstances were as follow : A quan- 
tity of turpentine in casks was sold by auction for the defendant, 
in whose warehouse it was lying. The casks were marked as of a 
certain weight, and it was agreed that they should be taken at that 
weight ; but it was further agreed that they should be filled up by 
the seller. The plaintiff bought thirty casks, and paid money on 
account. Twenty casks were afterwards filled up by the warehouse- 
man of the defendant, but before the other ten could be filled the 
whole were consumed by fire. It was held that the property in the 
twenty passed, but not in the ten, and that the loss must be borne 
by the parties respectively in those proportions. So also if an act 
remains to be done by or on behalf of both parties before the goods 
are delivered, the property is not changed ; of which Wallace vs. 
Breeds, 13 East, 522, furnishes an instance, where Lord Ellen- 
borough observed that the courts had frequently laid hold of such 
circumstances as existed in that case to retain the property in favor 
of an unpaid seller ; and that rule was acted upon by the Court of 
Queen's Bench, in Simmons vs. Swift, 5 B. & C. 857, which was 
an action for the price of a stack of bark, sold at 91. 5s. per ton of 
21 cwt. It appeared that, after the sale, it was agreed between the 
parties that the bark should be weighed by two persons, one of whom 
was named by the seller, the other by the buyer. Part was weighed 
and delivered, the rest was much damaged by a flood before it was 
weighed, whereupon the buyer refused to take it. The court held 
that, as the bark was to be weighed before delivery to ascertain the 
price, and that act had not been done, the property remained in the 
seller and that he must bear the loss. There, by express agreement 
between them, both parties were by their agents to take part in the 
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act of weighing. But the case of Logan vs. Lemesurier, 6 Moore 
P. C. Cases, 116, was principally relied on by the counsel for the 
appellant. The contract was in these terms : " Hart, Logan and 
Co. of Montreal sell, and Le Mesurier, Routh and Co. of the same 
place buy, a quantity of red pine timber, the property of Thomas 
Durell, L. C, but under the control of the sellers, now lying above 
the rapids, near the Chaudiere falls, Ottawa river, and stated by 
Thomas Durell, to consist of 1391 pieces, measuring 50,000 feet 
more or less, deliverable at Quebec on or before the 15th June next, 
and payable by the purchasers' promissory notes at ninety days' 
date from this date, at the rate of 9Ji. per foot measured off. 
Should the quantity turn out more than above stated, the surplus 
to be paid for by the purchasers at 9|d. per foot on delivery; and 
should it fall short, the difference to be refunded by the sellers. — 
Signed, &c. To be delivered at M. B. Farlin's booms at Sillery 
Cove, Quebec." The raft was sent to Quebec, and broken up by a 
storm before possession was given to or taken by defendant. On 
the one hand, it was contended that the property passed by the con- 
tract ; on the other, that it was not to become vested in the defend- 
ant until the timber was measured off at Quebec. Lord Brougham, 
in expressing the opinion of the Judicial Committee, gives the result 
of his observations on the contract in these words (p. 133) : " Tak- 
ing the whole of these terms together, it appears to us that until 
the measurement and delivery was made, the sale was not complete, 
there being nothing in the terms to show an intention that the 
property should pass before the measurement ; but, on the contrary, 
the intention rather appearing to be that the transfer should be 
postponed until the measurement at the delivery." And again, in 
p. 134, he says : " Taking the whole of the terms together, it 
appears to us that the first part of the contract, selling an ascer- 
tained chattel for an ascertainable sum (and which, if it stood alone, 
would pass the property), actually paid upon an hypothesis or esti- 
mate, is controlled by the subsequent part of the contract providing 
for the possession, carriage, measurement, and delivery, all by the 
seller;" and further on, "the measurement was to be made after 
the delivery at Quebec," and upon that clause in the contract the 
decision evidently turned. That case differs very materially from 
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the present. In this case the terms of the written contract do not 
show that any future measurement of the raft was contemplated. 
The seller had had the raft measured by a person whose position 
would be a voucher for his accuracy. The specification showing the 
exact measurement of each log was handed by him to the purchaser, 
and was in his hands at the time when the contract was entered into : 
he retained it and sent it over to his servants at the place where the 
raft was to be delivered, in order that they might check the raft 
delivered by it. There is nothing in these circumstances from which 
it can be inferred that the seller was to make any further measure- 
ment of the raft in order to ascertain the price, which would be 
computed from the measurement already made. The buyer might, 
for his own satisfaction, as was said in Swanwicle vs. Sothem, 9 Ad. 
& Ell. 895, measure it when delivered, but the seller had no such 
privilege or duty ; and after his servant had given up possession, 
and the servants of the defendants had taken it, he could neither 
have claimed to resume possesssion of the raft as being his property, 
nor on the ground that he had a lien upon it for the price. More- 
over, in this case the evidence showed that, according to the usage 
of the trade, neither party would have measured the timber at the 
place of delivery, so as to ascertain the amount to be paid for it. 
If the buyer had compared the logs delivered with the specification, 
still that document would have been referred to for the purpose of 
ascertaining their contents. There was, therefore, nothing more to 
be done by the seller on his own behalf; he had ascertained the 
whole price of the raft by the measurement previously made ; nor 
was there anything to be done by him for the buyer : the seller had, 
according to his contract, conveyed the raft to Indian Cove, and, 
according to the finding of the jury, had delivered it there. Nor 
was there anything further to be done in which both were to concur, 
as in Simmons vs. Swift, the case therefore, depends upon the effect 
of a contract for the sale of certain ascertained goods, without any- 
thing to limit or control its legal operation. By such a contract 
the property was changed, and the loss must fall on the buyer. 
Their lordships must therefore humbly advise her Majesty to affirm 
the judgment appealed from, and to dismiss this appeal with costs. 
Judgment affirmed with costs. 



